TON HJIUTGHESON MXORE ET AL,
AMER CAN MUSTANG & BURRO ASSN, I NC
| BLA 97-541, 97-547 Deci ded QGctober 29, 1998

Appeal s froma Notice of Intent to remove WId Horses i ssued by
the Littl e Shake Resource Area Manager, Bureau of Land Managenent, Caig,
ol orado. EA No. G0 016- 95- 060.

Affirned.
1. WId Fee-Roaning Horses and Burros Act

A B.Mplan for renoving wld horses froma herd
nanagenent area wll be affirned where BLM has
concl uded that renoval is necessary to restore

the range to a thriving ecol ogi cal bal ance, and
the appel lants have failed to denonstrate that BLM
coomitted any error in reaching such concl usi on.

2. Res Judicata--Rul es of Practice: Appeals: Efect of

Under the doctrine of admnistrative finality—the
admni strative counterpart of the doctrine of res

judi cata—when a party has had an opportunity to obtai n
reviewwthin the Departnent and no appeal was taken,
or an appeal was taken and the decision was af firned,
the deci sion may not be reconsidered in |ater

proceedi ngs except upon a show ng of conpel ling | egal
or equitabl e reasons, such as violations of basic
rights of the parties or the need to prevent an

i njustice.

APPEARANCES  Toni Hut cheson Mbore, Donald E More, Barbara M H ores,
Dave H Il berry, pro sese; Jennifer E Rgg, Esq., Gfice of the Solicitor,
US Departnent of the Interior, Lakewood, (ol orado, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDGE TEHRRY
Toni Hiut cheson Mbore, Donald E Mwore, and Judy Gady (I BLA 97-541),
and Anerican Mistang & Burro Association, Inc. (I1BLA 97-547) have filed

separate appeal s froma July 17, 1997, Notice of Intent to Renove WId
Horses (Notice) issued by the Littl e Shake Resource Area Manager (LSRY),
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Bureau of Land Managenent (BLM, Gaig, lorado. That Notice set forth
BLMs plan to renove w | d horses whi ch have establ i shed pernanent resi dence
out si de the boundaries of the Sand Vésh Herd Managenent Area (HWA .

In an Cctober 24, 1997, Qder denying Appel lants' notion to stay
the effect of the Notice, the Board observed that the planned renoval was
a continuation of the August 31, 1995 Sand Vésh HVA WId Horse Renoval
P an; the August 31, 1995, Environnental Assessnent (EA) for the Gather and
Sel ective Renoval of WId Horses fromthe Sand Vésh HVA (EA No. QO 016- 95-
060); and the Full Force and Efect Decision Record for EA No. GO 016- 95-
060, signed August 31, 1995, by the LSRA Area Manager. |n American Mistang
& Burro Association, Inc., Dave Hllberry, 144 IBLA 148 (1998), we affirned
BLMs Sand Wsh HVA Wi d Horse Renoval H an.

The only issue before the Board in the present appeal is whether
BLMs decision to renove wld horses outside the boundari es of the HVA
as announced in the Area Manager's July 17, 1997, Notice, was integral to
the Sand Wvash HVA Wi d Horse Renmoval Fan. W find that it was.

According to the Notice, the renoval "adheres to wld horse
nanagenent obj ectives contai ned in the June 1989 LSRA Resour ce Managenent
P an and Record of Decision and in the 1982 Sand Vésh Basin Herd Managenent
Area Pan.” The purpose of BLMs action was to renove w ld horses from
the Shake Rver Allotnent and to limt wld horse distribution to the
Sand Vésh HVA boundaries. The Area Manager conservatively estinated that
33 aninal s woul d be involved. Horses 9 years ol d and younger woul d be nade
avai | abl e for adoption and those 10 years ol d or ol der woul d be rel eased
wthin the Sand Vdsh HVA. A public hearing was schedul ed for August 22,
1997, to address the use of helicopters for the gather. On August 22,
1997, a conbi ned public hearing and public neeting was held at the Wite
R ver Resource Area Gfice in Meeker, lorado, to discuss upcomng wld
horse gathers. (BLMAnswer at 6.)

The Appel lants in I BLA 97-541 assert that BLMfailed to assess
biotic needs, habitat requirenents and "ignored the | aw when setting
the boundaries for wld horse popul ations in the LSRA  They argue further
that BLMhas no authority to place horses through adopti on and has
presented no nonitoring data to showwhat is a thriving ecol ogi cal bal ance.
Appel lants contend that BLMs sel ecti on of horses by age is contrary to
nunerous Federal statutes. In addition, Appellants contend that renoval
of the horses fromthe Shake Rver Alotnent is arbitrary and capri ci ous
inthat it is costly, intrusive, and stressful to the horses subject to
renoval . Appel l ants conpl ain of an absence of nonitoring, genetic testing
and a study of herd dynamcs.

The Appel lants assert that "this roundup was conducted w thout the
benefit of an environnmental assessnent, gather plan and current nonitoring
data, indrect violation of the law™ Appellants allege that BLMs action
was based on inaccurate data, and that it overstated the nunber of horses
invol ved by a factor of three.
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The Appel lants in I BLA 97-547 request a ruling on the legality
of "full force and effect” status. They al so contend that BLMnay not
renove Wl d horses and burros fromareas in which they were found in 1971.
Fnally, they argue that horses 10 years ol d or ol der may not be rel eased
into the Sand Vésh HVA w thout an envi ronnental assessnent .

Inits Answer, BLMstates that the gather was conduct ed begi nni ng
on Septenber 8, 1997, wthout injury to the horses. H ghteen horses were
renoved fromthe Shake Rver Allotnent. Seventeen horses were renoved to
the Sand Wash Holding Facility, 13 were offered for adoption and 4 were
rel eased into the Sand Vdsh HMA.  (nhe horse junped the Sand Vésh HVA
boundary fence back into the HWA  (Answer at 6.)

BLMasserts that the Shake Rver Alotnent Gather was part of
the continuing i npl enentation of the 1995 Decision. Referring to the
August 31, 1995, final Gather Fan and EA BLMnotes that these docunents
specifically discussed the removal of horses that had established
occupancy out side the HVA boundaries. BLMnotes that the 1997 gat her
requi red no additional National Environnental Policy Act of 1969 anal ysis
because (1) renoval of horses fromoutside the Sand Vsh HVA was
specifically anticipated and anal yzed in the previous gather plan and
decision record, (2) the previous EA had consi dered a reasonabl e range of
alternatives, (3) there were no significant changes in the affected
environnent, (4) the 1997 gat her woul d not change the previous cummul ative
i npact anal ysis, and (5) public invol venent in the previous BLM pl anni ng
had been extensive. (Answer at 9-10.)

BLM contends that Appel lants' argunents go to the 1995 Gather A an and
Deci sion Record and are barred by the doctrine of admnistrative finality.

[1] BLMis required by section 3(b)(2) of the WId Free Roam ng
Horse and Burro Act, as anended, 16 US C § 1333(b)(2) (1994), to renove
"excess" wld horses froman area of the public lands when it is
denonstrated, by current available information, that to do so i s necessary
torestore the range to a thriving natural ecol ogi cal bal ance between w | d
horse and burro popul ations, wldlife, donestic |ivestock, and vegetation,
and protect it fromthe deterioration associ ated wth an overpopul ati on of
wld horses. See 16 US C 8 1332(f) (1994); 43 CF. R 88 4700.0-6(a) and
4720.1; Aninal Protection Institute of Anerica, 117 1BLA 208, 216 (1990).
Excess wld horses are those that exceed an appropriate nmanagenent |evel,
which is designed to achi eve the objectives of the statute. 16 US C
§ 1333(b)(2) (1994); Gaig C Downer, 111 IBLA 332, 336 (1989).

The argunents presented in the appeal s now bef ore us were present ed
and fully addressed in Arerican Mistang & Burro Association, Inc., Dave
Hllberry, supra, at 150-55. As we stated in that decision, the burden is
upon the person chal l enging a BLMw | d horse renoval plan to denonstrat e,
by a preponderance of the evidence, that BLMcormtted a naterial error in
its analysis, or that the decision generally is not supported by a record
that shows that BLMconsidered all relevant factors and acted on the basis
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of arational nexus between the facts found and the choi ce nade. Anerican
Horse Protection, Inc., 134 IBLA 24, 27 (1995). That burden is not carried
by nere expressions of disagreenent wth BLMs anal ysis and concl usi ons.
Aninal Protection Institute of Awerica, 117 IBLA 4, 8 (1990).

[2] American Mistang & Burro Association, Inc., Dave Hllberry,
supra, also included a ruling that the Area Minager's deci sion pl aci ng
the renoval plan into full force and effect was appropriate. Id. at 154.
Because the issues presented by Appel lants were adj udicated i n Aneri can
Mistang & Burro Association, Inc., Dave Hllberry, they wll not be
reconsi dered here. The doctrine of admnistrative finality, like its
judicial counterpart, res judicata, bars reconsideration of prior actions
whi ch were or coul d have been subject to direct review in subsequent or
col l ateral proceedi ngs, except upon a show ng of conpelling |egal or
equitabl e reasons. Keith Rush, 125 I BLA 346, 351 (1993), and cases there
cited, Mlvin C Helit v. Qld Helds Mning Gorp., 113 | BLA 299, 308-09,
97 1.D 114-15 (1990).

As we observed in our Gctober 24, 1997, Oder, the only issue before
the Board in the present appeal is whether BLMs decision to renove wld
hor ses out si de the boundaries of the HW as announced in the Area
Manager's July 17, 1997, Notice, was proper. Ve find that the 1997 gat her
was one step in the continuing inplenentation of the 1995 Deci si on Record.

That Decision Record has been conprehensively reviewed by the Board. See
Aneri can Mistang & Burro Association, Inc., Dave Hllberry, supra. Further
di scussi on woul d be superf| uous.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the July 17,
1997, Notice of Intent to Renmove WId Horses issued by the Little Shake
Resource Area Manager is af firned.

Janes P. Terry
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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